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DEPARTMENT OF PUBLIC WORKS,
Michael Fowler, P.E., Director
Thomas A. Carrier, Deputy Director PW09-150

February 19, 2009

Thelma Murphy

US Environmental Protection Agency
1 Congress Street, Suite 1100 (CIP)
Boston, MA 02114-2023

RE: Comments - Draft Municipal Separate Storm Sewer System General Permit
Dear Ms. Murphy,

The Town of Derry is submitting the attached comments on the Draft Municipal Separate Storm
Sewer System General Permit (MS4GP) for your consideration.

The Town of Derry is committed to maintaining and improving the environmental health of the
town in the interest of the health, safety and welfare of its residents and its environment. Our
commitment has been demonstrated though development of an environmental program that
includes: ensuring compliance of our own operations; outreach to our residents and local
businesses to increase public awareness, knowledge, and participation; participation in local
educational and watershed organizations; and participation in or attendance at regulatory
workgroups, training, and workshops in order to keep apprised of ever-changing regulatory
environment.

To accomplish this, the Town worked toward a comprehensive and holistic approach which
combines all of the environmental compliance programs under one department to address
duplication of overlapping programs. We try to anticipate trends in state and federal
environmental regulations, and evaluate those trends to make efficient, cost-effective, and logical
modifications to our own programs. One example of our accomplishment has been in the
development and adoption of our Stormwater Ordinance and Regulations which already includes
some of the required aspects of EPA’s Draft 2008 MS4GP.

We recognize and appreciate EPA’s goal in improving the quality of stormwater so as to
minimize its impact to receiving waters, specifically “Waters of the US”. The Town of Derry
does not limit itself to that definition, but instead includes all surface waters, wetlands, and
groundwater within the town that is not typically included the EPA’s definition.
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The Town of Derry has some general concerns and comments with the draft MS4GP. These
concerns are summarized below. More specific comments are included in an attachment to this
letter.

1.

The Draft MS4GP is excessively and unnecessarily prescriptive in its requirements and lacks
flexibility that would allow permittees to meet the intent of the Clean Water Act by using
information gathered under the first five-year permit. In its current form, the draft permit
takes on a one-size-fits-all approach and ignores accomplishments, information gathered, and
lessons learned that would allow them to modify their program and tailor it to their own
jurisdiction. Examples would include the frequency of catch basin inspection/cleaning, street
sweeping, or stormwater structure inspection/maintenance. Under the first permit, permittees
gathered information to optimize their inspection/cleaning/maintenance program so as to
conduct future activities in a practical, efficient, and cost-effective manner. In addition,
permittees may have collected data during the first permit that would aid in assessing priority
high-pollutant load areas in order to focus its efforts.

Complying with the requirements of the draft permit would require a significant increase in
the level of resources. Some of these include the effort and costs associated with the outfall
monitoring and analytical testing, and certain tasks at EPA-specified schedule (without
allowing flexibility based on permittee’s experience and knowledge such as catch basin
inspections and cleaning, street sweeping). In the current economic climate, municipal
budgets are being trimmed to levels that may require staff reductions and cuts to all
programs. In addition, the timing of the public release of the draft permit was such that any
additional funding needed to comply with the draft permit (if funds were even available)
could not be budgeted for the next fiscal year. As a result, permittees are destined to fail due
to lack of funding and resources alone.

The draft permit penalizes those permittees that may have gone above and beyond the
minimum requirements of the first permit by ignoring these accomplishments and expediting
schedules making first and second year tasks more intensive. For instance, there are some
requirements under the draft permit that specify certain activities to be conducted by a certain
date with additional activities to be conducted within a few months of completion the
activities. Permittees that may have proactively conducted some of these activities under the
2003-MS4GP would now have an expedited schedule for implementing or completing the
subsequent activities, increasing the level of resources required during a shorter time period.
An unfortunate consequence of this would be that permittees would thus be inclined to do the
absolute minimum under the new permit because it would be a disincentive to be proactive.

There is significant and excessive overlap of existing regulations that are already overseen
and regulated by other agencies or under alternative state and federal programs. The draft
permit requires permittees to further administer these programs over the regulated
community by imposing requirements for permittees to become the state’s and EPA’s
enforcement arm where permittees’ enforcement ability is limited compared to the state or
federal agencies ability.
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The Town of Derry appreciates the opportunity to provide these comments. We look forward to
working with USEPA to develop a flexible yet proactive stormwater management program that
strives toward meeting the intent of the CWA.

If you have any questions, please contact Craig Durrett or me at (603) 432-6144

Very truly yours,

Michael A. Fowler, P.E.

Director of Public Works

Cc/att: Craig Durrett, Derry Public Works

lcsd
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